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Definitions & Interpretation

In these Terms and Conditions, the following words and
expressions shall have the following meanings:

‘Business Day’ means a day other than a Saturday, Sunday or
a day when the banks are closed in Brishane, Queensland;

‘Commencement Date’ means the date of notification of the
acceptance of the Customer's Subscription Order by the
Supplier;

‘Customer Affiliate’ means: -

(i) any entity Controlling directly or indirectly the Customer, or
(i) any entity which the Customer Controls, or

(iii) any holding company of the Customer.

‘Customer Data’ means any personal information as defined in
the Privacy Act 1988 (Cth) provided or made available to the
Supplier by the Customer (including copies, summaries and
excerpts in whatever form or medium) in connection with the
Licence;

‘Confidential Information’ means the terms of the Licence,
secret or confidential commercial, financial, marketing, technical,
know-how, trade secrets and other information relating to the
Customer or the Supplier in any form or medium whether
disclosed orally or in writing before or after the date of this
Agreement, together with any reproductions of such information
in any form or medium or any part of this information;

‘Control’ or ‘Controlled’ means in relation to a the Customer,
that the Customer shall be treated as “controlled” by another
entity if that other entity (whether directly or indirectly and
whether by ownership of share capital, possession of voting
power, contract or otherwise) appoints (or is able to appoint)
and/or removes (or is able to remove) the majority of the
members of the governing body of that entity or otherwise
controls or has the power to control the affairs and policies of that
entity;

‘Customer’ means the customer named in the Subscription
Order

‘Date Compliant’ means in relation to the Software or any part
of it that neither the performance nor functionality of the Software
is adversely affected by dates and in particular that in the
Software:

(a) no value for any current date will cause any interruption in
operation;

(b) date-based functionality will behave consistently for all dates;

(c) in all interfaces and data storage, the century in any date will
be specified either explicitly or by unambiguous algorithms or
inference rules; and

(d) all relevant years will be recognised as leap years.

‘Disclosing Party’ means the party to the Licence disclosing
Confidential Information;

‘Documentation’ means all data or information (in whatever form
and on whatever medium) which is originated, prepared or
recorded by or on behalf of the Supplier or any third party or their
employees, agents or sub-contractors for the purpose of
describing the functions of the Software and which may
reasonably be required by the Customer for the understanding
and operation of the Software;

‘Error’ means any characteristic of the Software or the
Documentation that means that the Software or the
Documentation is not compliant with the warranties set out in
Clauses 6.1(b) to 6.1(h);

‘Fees’ means the amounts due from the Customer to the Supplier
for use of the Software as calculated in accordance with the
Subscription Order;

‘GST’ means goods and services tax levied under any GST Act;

‘GST Act’ has the meaning given to that term in the A New Tax
System (Goods and Services Tax) Act 1999 Cth (as amended)
and any regulation made under that Act;

‘Insolvent’ means in relation to either party (save in relation to a
corporate reorganisation, reconstruction or amalgamation) the
appointment of or the application to a court for the appointment of
a liquidator, provisional liquidator, administrator, administrative
receiver or receiver, the entering into a scheme of arrangement or
composition with or for the benefit of creditors generally, any
reorganisation, moratorium or other administration involving its
creditors or any class of its creditors, a resolution or proposed
resolution to wind it up, or becoming unable to pay its debts as and
when they fall due or becoming deemed to become unable to pay
its debts as and when they fall due within the meaning of the
Bankruptcy Act 1966 (Cth) or the Corporations Act 2001 (Cth) (as
the case may be);

‘Intellectual Property Rights’ means all intellectual property
rights, including without limitation patents, registered designs,
trademarks and service marks (whether registered or not), rights
in the nature of unfair competition rights, copyright, database
right, design rights, and all similar property rights including those
subsisting (in any part of the world) in inventions, designs,
drawings, performances, computer programs, semi-conductor
topographies, confidential information, business names, goodwill
and the style and presentation of goods or services and
applications and the right to apply for protection of any of the
above rights;

‘Modification’ means any change or amendment to, or upgrade
or New Version of, the Software or any New Release provided to
the Customer;

‘New Release’ means any new release of any Software that from
time to time is publicly marketed and offered for licensing by the
Supplier or any third party in the course of their normal business;

‘New Version’ means the updating of the Software with versions
that contain error fixes and/or functional changes;

‘Subscription Order’ means the subscription order attached to
the front of these Terms and Conditions that refers to these
Terms and Conditions and contains a unique reference number
and maximum value payable by the Customer to the Supplier in
connection with the Fees for a particular period;

‘Receiving Party’ means the party to whom Confidential
Information is disclosed;

‘Software’ means the online documentation, employee, risk and
training management software application known as “Sherm”;

‘Software Requirements’ means requirements listed in the
Subscription Order;

‘Support Services” means the support services provided by the
Supplier in accordance with the Supplier’s policy for providing
support in relation to the Software as made available at
https://www.shermsoftware.com.au

‘Supplier’ means Safety for Life Pty Ltd ABN 17 134 590 257

‘Terms and Conditions’ means these terms and conditions;

‘Use’ means to possess, load, execute, process, develop or
otherwise use and utilise the Software; and

‘Virus’ means any code which is designed to disrupt, disable,
harm, or otherwise impede in any manner, including aesthetic
disruptions or distortions, the operation of the Software, or any
other associated hardware, software, firmware, computer system
or network, or would disable the Software or impair in any way its
operation based on the elapsing of a period of time, exceeding
an authorised number of copies, advancement to a particular
date or other numeral, or that would permit Supplier or any other
person to access the Software to cause such disablement or
impairment, or which contains any other similar harmful,
malicious or hidden procedures, routines or mechanisms which
would cause such programs to cease functioning or to damage
or corrupt data, storage media, programs, equipment or
communications, or otherwise interfere with operations. It
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includes, without limitation, computer programs commonly
referred to as worms or Trojan horses.

In the interpretation of this Agreement, unless the context
otherwise requires:

headings are for reference only and do not affect its meaning;
these Terms and Conditions include the Schedules;

references to Clauses or Schedules are to clauses of and the
schedules to these Terms and Conditions;

the singular shall include the plural and vice versa;
references to one gender shall include references to the other;

references to a “person” include any person, firm, the Customer,
corporation, government, state or agency of a state or any
association, trust or partnership (whether or not having a
separate legal personality) or two or more of the foregoing;

any reference to any statute or legislation shall be deemed to
include any amendments, re-enactments or replacements unless
otherwise stated;

A reference to “$” or “dollars” is to Australian dollar currency
except as otherwise provided in the Agreement; and

References to time within these Terms and Conditions are to
Queensland Time.

Licence

In consideration of the Fees payable by the Customer to the
Supplier, the Supplier grants to the Customer a non-exclusive
licence (the “Licence”):

to use the Software which use shall include but is not limited to:
processing data of or for the Customer;
making sufficient copies for back-up and archival purposes;

using the Documentation which shall include but is not limited to
making sufficient copies as are necessary for the Customer; and

granting to any Authorised Sub-Contractor (as defined below) the
rights necessary to allow the Customer to exercise the rights set
out in Clause 2.4.

to access the Support Services.

Except as otherwise permitted by law or otherwise stated in these
Terms and Conditions, the Customer may not in any way adapt,
vary, modify, transfer, reverse assemble, reverse compile or
otherwise reverse engineer the Software in whole or in part.

The Customer shall use reasonable endeavours to maintain
accurate and up-to-date records of the number and location of all
copies of the Software.

Notwithstanding any provision of these Terms and Conditions to
the contrary, the Customer may permit use of the Software and
Documentation (or any part of them) under the terms of any
Agreement between the Customer and any agent or sub-
contractor (“Contractor Agreement”) including, without
limitation, consultant programmers, system integrators, system
maintainers, outsourcing, or disaster recovery or other service
suppliers (“Authorised Sub-Contractors”). The Customer shall
be entitled to grant to such Authorised Sub-Contractors a sub-
licence to use the Software solely to provide services (whether
systems integration, maintenance, outsourcing, disaster
recovery or other support services) under such Contractor Terms
and Conditions in respect of the Software. Any such sub-licence
shall terminate on termination of the Contractor Agreement (or, if
later, on termination of any obligation to provide services
consequent upon termination of such Contractor Agreement).

Payment

The Supplier shall issue invoices for the Fees for payment by the
Customer within 7 days of the due date based up subscription
payment selected in Section 2. Subscription.
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For the purposes of this Clause 3 an invoice shall:

be addressed to the Customer in respect of amounts payable
under this Agreement;

reference the relevant Subscription Order Number;
set out the detailed breakdown of the payment requested; and

be a GST invoice where applicable, clearly identifying the GST
element.

GST will be payable by the Customer in addition to the Fees
subject to presentation to the Customer by the Supplier of a valid
GST invoice and shall be clearly identified in the Supplier's
invoice. The Customer agrees to settle correctly presented and
valid GST invoices within 7 days of receipt of each invoice.

The Supplier shall have the right to claim interest on any Fees
not paid when due, as appropriate, at the rate of 11.5% per
annum, which interest shall accrue on a daily basis from the date
payment becomes overdue until the Customer has made
payment of the overdue amount.

The Supplier shall have the right to suspend or terminate the
Customer’s Licence if Fees are not paid when due. The right to
suspend the Customer’s Licence is without prejudice to the
Supplier’s right to take any other action available to the Supplier
against the Customer for breach of the Licence.

Delivery

On or within fourteen (14) days of the Commencement Date, the
Supplier shall provide access to the Software to the Customer.

Risk in the Software and Documentation, and risk in and title to
the media upon which they are delivered to the Customer, shall
pass to the Customer upon actual receipt by the Customer.

Configuration and Training

The Supplier shall undertake configuration of the Software with
support from the Client’s representatives.

Following configuration, the Supplier shall, during the term of this
Agreement, make available to the Customer on the Customer’s
request adequate training for Use of the Software at such rates
determined by the Supplier from time to time.

Supplier Warranties
The Supplier warrants, represents and undertakes that:

it has full capacity and authority to grant the Licence and it has
or will obtain prior to the Commencement Date, any necessary
licences, consents and permits required of it to do so;

the Software and Documentation do not infringe or violate any
Intellectual Property Rights, trade secrets, or rights in proprietary
information, nor any contractual, employment or property rights,
duties of non-disclosure or other rights of any third parties;

it will comply with all applicable laws, regulations and rules which
relate to its obligations under this Agreement;

the Software will perform in accordance with the functions
described in the Documentation and Specification;

the Software is Date Compliant;
the Software does not contain any Viruses;

the Software and Documentation are of satisfactory quality and
are fit for the purpose for which they are required as set out in
the Specification;

the Support Services will be performed promptly and with all due
skill and care and diligence in a good and workmanlike manner
and otherwise in line with best practice within the Supplier's
industry, and that all of the Supplier's personnel engaged in
fulfilling its obligations will possess sufficient qualifications and
professional competency and experience to carry out such
services in accordance with the foregoing standards; and
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(i)

the Documentation describes in detail and in a completely self-
contained manner how the Customer may access and use the
Software such that any reader of the Documentation can
access, use and maintain all of the functionality of the Software

infringement was directly caused by such combination,
operation or use of the Software or Documentation with such
other materials.

without the need for further instruction. 8. Intellectual Property

(2)  If the Customer notifies the Supplier of an actual or suspected (1)~ The Customer acknowledges that any and all copyright and
Error in the Software or Documentation, the Supplier shall, at ot_her proprietary rights which subS|s_t in or arise in connection
its own expense, use its reasonable efforts to correct the Error. with the Software or the Documentation belong to the Supplier
If it is unable to do so, the Supplier shall, at the Customer’s (or its licensors) and that the Customer shall have no right in or
option either: to the Software or the Documentation save the right to use it

as permitted by this Agreement.

(@)  repair the Software or Documentation so that it is free of Errors; ) o .
or 9. Confidentiality and Data Protection

(b)  replace the defective Software or Documentation (as the case (1) Each party undertakes to keep confidential the Confidential
may be) with software or documentation of at least equivalent Information of the other disclosed to it and to use the other
functionality and performance that is free of Errors. party's Confidential Information solely for purposes related to

the Licence.

7. Intellectual Property Rights Indemnity . . .

(2) The Receiving Party will not disclose, copy, reproduce or

(1) The Supplier undertakes to defend the Customer and all the distribute the Disclosing Party’s Confidential Information to any
Customer Affiliates from and against any claim or action that person, except:
the use of the Software and Documentation or any part of them ith th ) .  the Disclosi )
infringes the Intellectual Property Rights of a third party (an {a)  with the prior written consent of the Disclosing Party;

“IPR Claim”) and shaI_I _fuIIy indemnify and hold the Customer (b) to its employees, professional advisors, consultants, sub-
ﬁansiei” dcaurﬁgogn;gr ggt“sat(?rsxclzzri;nglelsesgefllr%g]e Sngnzgz%setnzgi contractors, agents, insurers and authorised representatives
: ' ! Ny (including to such persons representing its group
incurred by the Customer and/or any Customer Affiliate or undertakings), but only to the extent that disclosure is
awarded by a court of competent jurisdiction against the necessary for the purposes related to the Licence;

Customer and/or any Customer Affiliate as a result of or in

connection with such an IPR Claim. The Supplier shall be (c) where disclosure is required by law, by a court of competent
promptly informed by the Customer or the relevant Customer jurisdiction, by the rules of any stock exchange or by the
Affiliate in writing and furnished with a copy of each mandatory requirements of another appropriate regulatory
communication, notice or other action relating to the alleged body, provided that all reasonable steps to prevent such
infringement and the Customer or the relevant Customer disclosure will be taken, the disclosure will be of the minimum
Affiliate shall provide the Supplier with all reasonable authority, amount required, and the Receiving Party consults the
information and assistance (at the Supplier's expense) Disclosing Party first on the proposed form, timing, nature and
necessary for the Supplier to defend or settle such an IPR purpose of the disclosure.

Claim, provided always that in so doing the Supplier shall not L )

take any step which the Customer or Customer Affiiate (3} ~ The obligations under Clauses 9.1 and 9.2 will not apply to
reasonably believes to be detrimental to its commercial Confidential Information:

interests. (a) tothe extent it is or becomes generally available to the public

(2)  The foregoing indemnity shall remain in effect notwithstanding other than through a breach of the Licence; or
any termination of this Agreement. (b)  which the Receiving Party can show by its written or other

(3) If any IPR Claim is made or, in either party's reasonable re_cords_ was in its Iawful_ possession prior to receipt from' the
opinion, is likely to be made against the Customer or any Dlsclosmg‘Party‘ and which had not previously been ot?talr!ed
Customer Affiliate, the Supplier shall, with minimum disruption from th_e Disclosing Party or another person under an obligation
to the Customer and the Customer Affiliates, at its option of confidence; or
promptly and at its expense either: () which subsequently comes into the possession of the

(a) procure for the Customer the right to continue using the Receiving Party from a third party who does not owe the
Software or Documentation as appropriate; or Disclosing Party an obligation of confidence in relation to it.

(b) modify or replace the infringing part of the Software or (4)  Upon request by the Custome_r, the Supplier §hal| procure that
Documentation as appropriate (without prejudice to the any employee or contractor gives a confidentiality undertaking
representations and warranties made as to such Software and in a form acceptable to the Customer.

Docqmentatlor! and W|thouF _d_lmlnlshlng or curtailing any of the (5)  Without prejudice to Clause 9.1 insofar as it relates to any
required functions or facilites or the performance of the Confidential Information of The Customer or its Affiliates, any
St%ftwa_re and Docurrlentatlondas;ﬁet ‘_)Uft_'” the SFt’ec'f'(:atl'IO” 0(; ‘personal information’ (as defined under Australian privacy
otherwise) so as to avoi € Iniringement or allege Laws and principles or any law with similar or equivalent
infringement. subject matter in any country which has jurisdiction in relation

(4)  If the Supplier fails to comply with Clause 7.3 above or if the to the subject matter of the Licence or any data to be processed
Customer or any Customer Affiliate is not reasonably satisfied under it) which is processed in any manner by the Supplier,
with any modification or replacement Software or shall be processed |n_accordance with _the |nstrl_Jct|on_s of_ the
Documentation provided by the Supplier pursuant to this Customer. The Supplier shall cqmply W|t_h all of |ts_ob||_gat|ons
Clause 7, the Customer may terminate Licence and, without under any relevant data protection or privacy Legislation and
prejudice to its other rights and remedies, the Supplier shall any obligations which the Customer is obliged to impose upon
refund all sums paid under this Agreement. the Supplier, including in particular, the adoption of appropriate

technical and organisational measures against unauthorised or

(5)  The Supplier's indemnity obligations under this Clause 7 shall unlawful processing of personal data and against accidental
not apply to the extent that the infringement arises out of: loss or destruction of, or damage to, personal data.

(a)  any madification of the Software or Documentation not made
or authorised by the Supplier; or

(b) the combination, operation or use of the Software or

Documentation with other materials (such as computer
programs) not supplied by the Supplier to the Customer, if such
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10. Term and Termination the Supplier or any person for whom they are responsible
. . pursuant to this Agreement;
(1)  The Licence shall be effective from the Commencement Date
and shall continue for the period which the customer has (b) Product Liability Insurance in relation to the Software.
agreed upon in the subscription order.
13. Other Agreements
(2)  Monthly licence agreements is for an initial subscription term of . .
one (1) year unless terminated earlier under this Clause 10. 13.1 These Terms and Conditions will supersede all other
agreements or discussions whether written or oral between the
(3)  The Customer may terminate the Licence with immediate effect Customer and the Supplier and comprise the entire agreement
by giving notice to the Supplier if: between the parties with respect to the subject matters
. . . described in them. Nothing in this Clause 13 shall, however,
(a) the Sl_J_ppher commits any persistent bre_aches of the Terms and operate to limit or exclude liability for fraud.
Conditions of the Licence or a material breach of any of its
obligations under this Terms and Conditions which it fails to ~ 14. Variations
:)?rirlsei?])é;:\ggglllo? rdeerl])qlzdo;;recewmg notice requiring it to do so 14.1 No changes or varigtions to the Licenqe shall be effective
unless agreed in writing between the parties.
(b)  the Supplier acts or omits to act in a manner calculated or likely .
to bring the Customer or any of its Affiliates into disrepute; or 15.  Publicity
(c) the Supplier becomes Insolvent. 15.1 The S_upplier shgll not disclose i_n its publicity material or
otherwise the existence of the Licence or the terms of its
(4)  The termination of the Licence shall be without prejudice to the relationship with the Customer without the prior written consent
rights and remedies of either party which may have accrued up of the Customer.
to the date of termination and, for the avoidance of doubt, .
termination shall not affect the rights of any sub-licence granted 16.  Assignment
by the Customer under this Agreement. 16.1 The Supplier may only sub-contract or assign its rights and
(5)  Upon termination of the Licence for any reason, the Supplier obllga_tlons under _the Licence to any third pe_lrty where the
shall: Supplier has obtained a covenant from the third party to be
bound to the terms and conditions of the Licence.
(a) provide the Customer with all necessary termination .
assistance reasonably required by the Customer; and 17. Waiver
(b)  procure that all documentation and other material including 17.1 The f_ailure of either party to enforce orto exercise any term (.Jf
files held in Dropbox containing Confidential Information of the Fhe Licence does not con§tltt_1te a waiver of such term and \.N'"
Customer or any of the Customer’s Affiliate shall be provided In no way affect that party's right later to enforce or to exercise
via electronic access from the Dropbox link to the Customer .
immediately upon payment of the sum of $450.00 + GST. 18. Severability
(6)  The provisions of Clause 10 (Termination) and any other 181 If any provision of these Terms and Conditions or any part of
provision of the Licence which expressly or by implication are any provision shall be determined to be partially void or
intended to come into or remain in force on or after termination unenforceable by any court or body of competent jurisdiction
shall continue in full force and effect. or by virtue of any legislation to which it is subject or by virtue
11.  Limitation of Liability of any other reason whatsoever, it shall be void' or
unenforceable to that extent only and no further and the validity
(1)  Except as provided in Clause 11.2 and 7.1 the Supplier’s total and enforceability of any of the other provisions or the
liability in contract, tort, negligence or otherwise arising out of remainder of any such provision shall not be affected by such
or in connection with the performance or observance of its determination.
obligations, or otherwise, in respect of the Licence shall be .
limited to a sum equal to the greater of 19.  Applicable Law
(a) 20 % of the value of the fees paid or payable under this Terms 19.1 The Licence will be construed in accordanc_e with the Iaw_ of
and Conditions; or _Qu_ee_ns_land and each Party agrees to submit to the exclusive
jurisdiction of the courts of Queensland.
(b} $5,000.00. 20. Guarantee
@) gli(t)r::Irnge::t]y'tgiinl-:-tsTgi and Conditions shall exclude or fimit 20.1 This Clau_se 20 sh_aII only ap_ply in circumstgnpes where a
’ Guarantor is named in and has signed the Subscription Order.
(a)  death or personal injury resulting from negligence; 20.2 In consideration of the Supplier having upon request of the
(b) the tort of deceit; Guarantor entered into the Licence with the Customer the
Guarantor agrees to pay all monies due and owing or hereafter
(c)  any breach of the obligations implied by Legislation; or becoming due and owing by the Customer on any account to the
(d)  any liability which cannot be excluded by law. Supplier.
12.  Insurance 20.3 This is a Continuing Guarantee
(1)  Without limiting its other obligations under the Licence or 20.4 If the C“S“’me.’ IS a corporation the Guarantor will not while any
: . P . moneys are owing to the Supplier by the Customer claim or receive
otherwise at law the Supplier shall affect and maintain at its the benefit of any dividend or ment in indin f th
own expense with a reputable insurance provider the following Ce enefit or any dividend or payment In & winding up of the
insurance policy (the *Insurance Policies”). ustomer or in any scheme or arrangement relating to the
Customer in competition with the Supplier.
(2)  The Supplier will be responsible for maintaining the following

(a)

Insurance Policies in connection with the provision of the
Services:

Professional Indemnity Insurance in relation to any negligent
act, error or omission or any breach of duty in the conduct and
execution of professional activities and duties undertaken by

20.5

If the Customer is a natural person, the Guarantor will not while
any moneys are owing to the Customer claim to receive the
benefit of any dividend or payment under a bankruptcy of the
Customer or in any arrangement with creditors relating to the
Customer in competition with the Supplier.
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20.6 If the Customer is a corporation this guarantee shall not be
affected revoked or discharged by the winding up of the
Customer.

20.7 No security or payment which may be voided under law relating
to bankruptcy or to the liquidation of companies and no release
settlement or discharge which may have been given or made
on the faith of any such security or payment shall prejudice or
affect the Supplier’s right to enforce this Guarantee.

20.8 Any sum of money, which may not be recoverable by the
Supplier by reason of any legal limitation disability, or
incapacity of the Customer shall nevertheless be recoverable
from the Guarantor as principal debtor.

20.9 The liability of the Guarantor under the guarantee shall not be
impaired or discharged by reason of any time or other
indulgence granted by the Supplier to the Customer.

20.10To further secure all monies hereby guaranteed to be paid by
the Guarantor to the Supplier, all the right, title, estate and
interest which the Guarantor now have or may hereafter during
the currency of this guarantee acquire in any freehold or
leasehold property shall by force of the execution of the
guarantee stand charged by the Supplier (as beneficial owner
of the said property) with payment of all monies hereby
guaranteed and the Guarantor hereby irrevocably makes
nominates constitutes and appoints the Supplier or the
Supplier's nominee as the Guarantor's attorney for the
purposes of doing such acts and things and executing such
documents necessary to enable the Supplier to register a non-
lapsing Caveat over any such freehold or leasehold property
as aforesaid and for such purposes a Declaration of Default
executed for and on the Supplier's behalf by any authorised
officer shall be deemed sufficient evidence of such default.

20.11 This Guarantee secures the repayment of all monies owed by
the Customer whatsoever, and its terms are not to be read as
continued or limited by reference to any other document or
documents.

20.12The Guarantor hereby agrees to charge their legal and/or
equitable interest in freehold or leasehold property in Australia
with the repayment of any monies outstanding in accordance
with this guarantee and standard terms document no.
712455546 (QLD) and any documents necessary and
incidental to the perfection of such security and the Guarantor
hereby agrees to sign any documentation presented by the
Supplier seeking to perfect such security and in the absence of

such execution within 3 business days of presentation of same
to the Guarantor then the Guarantor hereby irrevocably
appoints the Supplier its attorney for the purposes of such
execution and perfection.

20.13 The Guarantor agrees that:

(a) this Guarantee constitutes a security agreement for the
purposes of the Personal Property Securities Act 2009 (Cth)
(the “PPSA”"); and

(b) a security interest is taken by the Supplier over all personal
property (as defined by the PPSA) of the Guarantor securing
the performance by the Guarantor of its obligations under these
terms and conditions and any contract between the Supplier
and the Customer.

20.14 The Guarantor agrees to do anything (including, but not limited
to, obtaining consents, completing, signing, and producing
documents and supplying information) which the Supplier
considers necessary for the purposes of:

(@) ensuring that any security interest under these terms and
conditions is enforceable, perfected, and otherwise effective;

(b) enabling the Supplier to apply for any registration, or give any
notification, in connection with any security interest under these
terms and conditions so it has the priority required by the
Company; and

(c) enabling the Supplier to exercise its powers in connection with
any security interest under these terms and conditions.

20.15 The Guarantor irrevocably appoints the Supplier as its Attorney
to do anything, which the Supplier considers necessary for the
purposes of clause 20.14 of this Guarantee.

20.16 The Guarantor indemnifies the Supplier for all costs and
expenses incurred enforcing the Licence between Supplier and
the Customer and this Guarantee.

20.17 If more than one person is the guarantor, then the liability of
those persons under this Guarantee is a joint and several
liability and every reference to the Guarantor shall apply to and
bind each of those persons.

20.18In this Guarantee unless a contrary intention appears from the
context a reference to a person includes a reference to a
corporation and the singular number includes the plural.
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	(e) references to one gender shall include references to the other;
	(f) references to a “person” include any person, firm, the Customer, corporation, government, state or agency of a state or any association, trust or partnership (whether or not having a separate legal personality) or two or more of the foregoing;
	(g) any reference to any statute or legislation shall be deemed to include any amendments, re-enactments or replacements unless otherwise stated;
	(h) A reference to “$” or “dollars” is to Australian dollar currency except as otherwise provided in the Agreement; and
	(i) References to time within these Terms and Conditions are to Queensland Time.


	2. Licence
	(1) In consideration of the Fees payable by the Customer to the Supplier, the Supplier grants to the Customer a non-exclusive licence (the “Licence”):
	(a) to use the Software which use shall include but is not limited to:
	(i) processing data of or for the Customer;
	(ii) making sufficient copies for back-up and archival purposes;
	(iii) using the Documentation which shall include but is not limited to making sufficient copies as are necessary for the Customer; and
	(iv) granting to any Authorised Sub-Contractor (as defined below) the rights necessary to allow the Customer to exercise the rights set out in Clause 2.4.

	(b) to access the Support Services.

	(2) Except as otherwise permitted by law or otherwise stated in these Terms and Conditions, the Customer may not in any way adapt, vary, modify, transfer, reverse assemble, reverse compile or otherwise reverse engineer the Software in whole or in part.
	(3) The Customer shall use reasonable endeavours to maintain accurate and up-to-date records of the number and location of all copies of the Software.
	(4) Notwithstanding any provision of these Terms and Conditions to the contrary, the Customer may permit use of the Software and Documentation (or any part of them) under the terms of any Agreement between the Customer and any agent or sub-contractor ...

	3. Payment
	(1) The Supplier shall issue invoices for the Fees for payment by the Customer within 7 days of the due date based up subscription payment selected in Section 2. Subscription.
	(2) For the purposes of this Clause 3 an invoice shall:
	(a) be addressed to the Customer in respect of amounts payable under this Agreement;
	(b) reference the relevant Subscription Order Number;
	(c) set out the detailed breakdown of the payment requested; and
	(d) be a GST invoice where applicable, clearly identifying the GST element.

	(3) GST will be payable by the Customer in addition to the Fees subject to presentation to the Customer by the Supplier of a valid GST invoice and shall be clearly identified in the Supplier’s invoice.  The Customer agrees to settle correctly presente...
	(4) The Supplier shall have the right to claim interest on any Fees not paid when due, as appropriate, at the rate of 11.5% per annum, which interest shall accrue on a daily basis from the date payment becomes overdue until the Customer has made payme...
	(5) The Supplier shall have the right to suspend or terminate the Customer’s Licence if Fees are not paid when due. The right to suspend the Customer’s Licence is without prejudice to the Supplier’s right to take any other action available to the Supp...

	4. Delivery
	(1) On or within fourteen (14) days of the Commencement Date, the Supplier shall provide access to the Software to the Customer.
	(2) Risk in the Software and Documentation, and risk in and title to the media upon which they are delivered to the Customer, shall pass to the Customer upon actual receipt by the Customer.

	5. Configuration and Training
	(1) The Supplier shall undertake configuration of the Software with support from the Client’s representatives.
	(2) Following configuration, the Supplier shall, during the term of this Agreement, make available to the Customer on the Customer’s request adequate training for Use of the Software at such rates determined by the Supplier from time to time.

	6. Supplier Warranties
	(1) The Supplier warrants, represents and undertakes that:
	(a) it has full capacity and authority to grant the Licence and it has or will obtain prior to the Commencement Date, any necessary licences, consents and permits required of it to do so;
	(b) the Software and Documentation do not infringe or violate any Intellectual Property Rights, trade secrets, or rights in proprietary information, nor any contractual, employment or property rights, duties of non-disclosure or other rights of any th...
	(c) it will comply with all applicable laws, regulations and rules which relate to its obligations under this Agreement;
	(d) the Software will perform in accordance with the functions described in the Documentation and Specification;
	(e) the Software is Date Compliant;
	(f) the Software does not contain any Viruses;
	(g) the Software and Documentation are of satisfactory quality and are fit for the purpose for which they are required as set out in the Specification;
	(h) the Support Services will be performed promptly and with all due skill and care and diligence in a good and workmanlike manner and otherwise in line with best practice within the Supplier’s industry, and that all of the Supplier’s personnel engage...
	(i) the Documentation describes in detail and in a completely self-contained manner how the Customer may access and use the Software such that any reader of the Documentation can access, use and maintain all of the functionality of the Software withou...

	(2) If the Customer notifies the Supplier of an actual or suspected Error in the Software or Documentation, the Supplier shall, at its own expense, use its reasonable efforts to correct the Error.  If it is unable to do so, the Supplier shall, at the ...
	(a) repair the Software or Documentation so that it is free of Errors; or
	(b) replace the defective Software or Documentation (as the case may be) with software or documentation of at least equivalent functionality and performance that is free of Errors.


	7. Intellectual Property Rights Indemnity
	(1) The Supplier undertakes to defend the Customer and all the Customer Affiliates from and against any claim or action that the use of the Software and Documentation or any part of them infringes the Intellectual Property Rights of a third party (an ...
	(2) The foregoing indemnity shall remain in effect notwithstanding any termination of this Agreement.
	(3) If any IPR Claim is made or, in either party's reasonable opinion, is likely to be made against the Customer or any Customer Affiliate, the Supplier shall, with minimum disruption to the Customer and the Customer Affiliates, at its option promptly...
	(a) procure for the Customer the right to continue using the Software or Documentation as appropriate; or
	(b) modify or replace the infringing part of the Software or Documentation as appropriate (without prejudice to the representations and warranties made as to such Software and Documentation and without diminishing or curtailing any of the required fun...

	(4) If the Supplier fails to comply with Clause 7.3 above or if the Customer or any Customer Affiliate is not reasonably satisfied with any modification or replacement Software or Documentation provided by the Supplier pursuant to this Clause 7, the C...
	(5) The Supplier's indemnity obligations under this Clause 7 shall not apply to the extent that the infringement arises out of:
	(a) any modification of the Software or Documentation not made or authorised by the Supplier; or
	(b) the combination, operation or use of the Software or Documentation with other materials (such as computer programs) not supplied by the Supplier to the Customer, if such infringement was directly caused by such combination, operation or use of the...


	8. Intellectual Property
	(1) The Customer acknowledges that any and all copyright and other proprietary rights which subsist in or arise in connection with the Software or the Documentation belong to the Supplier (or its licensors) and that the Customer shall have no right in...

	9. Confidentiality and Data Protection
	(1) Each party undertakes to keep confidential the Confidential Information of the other disclosed to it and to use the other party's Confidential Information solely for purposes related to the Licence.
	(2) The Receiving Party will not disclose, copy, reproduce or distribute the Disclosing Party’s Confidential Information to any person, except:
	(a) with the prior written consent of the Disclosing Party;
	(b) to its employees, professional advisors, consultants, sub-contractors, agents, insurers and authorised representatives (including to such persons representing its group undertakings), but only to the extent that disclosure is necessary for the pur...
	(c) where disclosure is required by law, by a court of competent jurisdiction, by the rules of any stock exchange or by the mandatory requirements of another appropriate regulatory body, provided that all reasonable steps to prevent such disclosure wi...

	(3) The obligations under Clauses 9.1 and 9.2 will not apply to Confidential Information:
	(a) to the extent it is or becomes generally available to the public other than through a breach of the Licence; or
	(b) which the Receiving Party can show by its written or other records was in its lawful possession prior to receipt from the Disclosing Party and which had not previously been obtained from the Disclosing Party or another person under an obligation o...
	(c) which subsequently comes into the possession of the Receiving Party from a third party who does not owe the Disclosing Party an obligation of confidence in relation to it.

	(4) Upon request by the Customer, the Supplier shall procure that any employee or contractor gives a confidentiality undertaking in a form acceptable to the Customer.
	(5) Without prejudice to Clause 9.1 insofar as it relates to any Confidential Information of The Customer or its Affiliates, any ‘personal information’ (as defined under Australian privacy Laws and principles or any law with similar or equivalent subj...

	10. Term and Termination
	(1) The Licence shall be effective from the Commencement Date and shall continue for the period which the customer has agreed upon in the subscription order.
	(2) Monthly licence agreements is for an initial subscription term of one (1) year unless terminated earlier under this Clause 10.
	(3) The Customer may terminate the Licence with immediate effect by giving notice to the Supplier if:
	(a) the Supplier commits any persistent breaches of the Terms and Conditions of the Licence or a material breach of any of its obligations under this Terms and Conditions which it fails to remedy within 14 days of receiving notice requiring it to do s...
	(b) the Supplier acts or omits to act in a manner calculated or likely to bring the Customer or any of its Affiliates into disrepute; or
	(c) the Supplier becomes Insolvent.

	(4) The termination of the Licence shall be without prejudice to the rights and remedies of either party which may have accrued up to the date of termination and, for the avoidance of doubt, termination shall not affect the rights of any sub-licence g...
	(5) Upon termination of the Licence for any reason, the Supplier shall:
	(a) provide the Customer with all necessary termination assistance reasonably required by the Customer; and
	(b) procure that all documentation and other material including files held in Dropbox containing Confidential Information of the Customer or any of the Customer’s Affiliate shall be provided via electronic access from the Dropbox link to the Customer ...

	(6) The provisions of Clause 10 (Termination) and any other provision of the Licence which expressly or by implication are intended to come into or remain in force on or after termination shall continue in full force and effect.

	11. Limitation of Liability
	(1) Except as provided in Clause 11.2 and 7.1 the Supplier’s total liability in contract, tort, negligence or otherwise arising out of or in connection with the performance or observance of its obligations, or otherwise, in respect of the Licence shal...
	(a) 20 % of the value of the fees paid or payable under this Terms and Conditions; or
	(b) $5,000.00.

	(2) Nothing in these Terms and Conditions shall exclude or limit either party's liability for:
	(a) death or personal injury resulting from negligence;
	(b) the tort of deceit;
	(c) any breach of the obligations implied by Legislation; or
	(d) any liability which cannot be excluded by law.


	12. Insurance
	(1) Without limiting its other obligations under the Licence or otherwise at law the Supplier shall affect and maintain at its own expense with a reputable insurance provider the following insurance policy (the “Insurance Policies”).
	(2) The Supplier will be responsible for maintaining the following Insurance Policies in connection with the provision of the Services:
	(a) Professional Indemnity Insurance in relation to any negligent act, error or omission or any breach of duty in the conduct and execution of professional activities and duties undertaken by the Supplier or any person for whom they are responsible pu...
	(b) Product Liability Insurance in relation to the Software.


	13. Other Agreements
	14. Variations
	14.1 No changes or variations to the Licence shall be effective unless agreed in writing between the parties.

	15. Publicity
	16. Assignment
	17. Waiver
	18. Severability
	18.1 If any provision of these Terms and Conditions or any part of any provision shall be determined to be partially void or unenforceable by any court or body of competent jurisdiction or by virtue of any legislation to which it is subject or by virt...

	19. Applicable Law

